BEFORE THE TAX APPEAL BOARD

OF THE STATE OF DELAWARE

JAMES L. CROTHERS, II, and Docket No. 712

BETTY M. CROTHERS, his wife,
Petitioners,
.

DIRECTOR OF REVENUE,
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Respondent.

BETORE: Joseph 5. Yacht, Esquire, Chairman; James C. Eherly,
Sr., Esquire, Vice-Chairman; Cyvric ¥. Cain, Jr., Harry B.
Roberts, Jr. and Nettie C. Reilly, members.

Thomas P. Sweeney, Esquire and Julian H. Bauman, Jr., Esquire,
attorneys for Petitioners.

John P. Fedele, Esquire, Assistant Attorney General for
Respondent.

DECISION AND ORDER

James C. Ebherly, Sr., Esquire, Vice-Chairman: Certain
facts in this matter were stipulated by the parties by a
"Stipulation of Agreed Facts" which "Stipulation of Agreed
Facts" contained, among others, the following facts which
are pertinent to the issues herein decided:

1. Patitioners are husband and wife who are domicillaries
and residents of the State of Marvland who reside at “<loras
Point Farm, Trappe, Marvland 21673. Petitioners have heen
domicillaries and residents of Maryland contimiouslv since
1974. Prior to 1974, petitioners were domicillaries and
residents of Delaware.

2. The taxes in controversy are Delaware indiwvidual
income taxes for the 1977 calendar vear in the amount of
$27,593.00, exclusive of penalty and interest.

3. The amount of interest in controversy, through
November 29, 1978, is $1,931.51.



4, The facts involved in this appeal are:

a. From February 26, 1965, the date of incorporation
of Crothers Bros. Co., until Jamuary 3, 1977, petitioner
James L. Crothers, II, was the sole shareholder of Crothers
Bros. Co., a Delaware corporation.

b. From February 26, 1965, through January 3,
1977, petitioner James L. Crothers, II, was the sole director
of Crothers Bros. Co.

c. From February 26, 19565, through January 3,
1977, vetitioner James L. Crothers, II, was the president of
Crothers Bros. Co.

d. From February 26, 1965, through Januarv 3,
1977, petitioner James L. Crothers, II, exercised full
control and direction over Crothers Bros. Co. in his capacities
as an officer and director.

e. From February 26, 1965, through March 1,
1976, the principal business activity of petitioner James L.
Crothers, II, was the operation of Crothers Bros. Co. In
addition, Mr., Crothers devoted part of his time and activities
to farming and other business and investment activities not
connected with Crothers Bros. Co. Petitioner James L.
Crothers, II, has estimated that during this time he devoted
25 percent to 35 percent of his time and activities to
farming, business, and investment activities not connected
with Crothers Bros. Co.

oz On February 7, 1976, Crothers Bros. Co,
adopted a Plan of Complete Liquidation pursuant to §337 of
the Internal Revenue Code of 1954, as amended.

g. Pursuant to the said Plan of Complete Ligquidation,
on February 23, 1976, Crothers Bros. Co. entered into a RBill
of Sale and Agreement whereby it agreed to sell substantially
all of its operating assets to Townsends, Inc., a Delaware
corporation. Such sale was consummated on May 1, 1976.

h. Pursuant to the said Plan of Complete Liquidation,
on January 3, 1977, the first business day in calendar year
1977, Crothers Bros. Co. distributed all assets then held by
it, including the net proceeds of the sale to Townsends,
Inc., to petitioner James L. Crothers, II, in redemption and
cancellation of all of his stock in Crothers Rros. Co.

i. The amounts distributed in complete liguidation
of Crothers Bros. Co. were full payment in exchange for the
Crothers Bros. Co. stock owned by petitioner James L. Crothers,
IT.



J. Cn January 20, 1977, a Certificate of Dissolution
of Crothers Bros. Co. was filed with the Office of the
Secretary of State of Delaware.

k. After the March 1, 1976, sale of substantially
all of its operating assets, Crothers Bros. Co. continued
active business activities only to the extent necessary to
dispose of its inventory of grain. The sale of the Crothers
Bros. Co. grain inventory was completed by the end of July
1976. Petitioner James L. Crothers, II, continued to be the
sole shareholder and continued to serve as president and
sole director of Crothers Bros. Co. through the January 3,
1977, liquidating distribution which is the subject of the
issue here in controversy, hut his activities as such officer
and director consisted only of arranging the sale of the
company's grain inventory and supervising the investment of
the company's cash assets.

1. Prior to the March 1976 sale of substantially
all of its operating assets, Crothers Bros. Co. conducted
its hardware and grain business almost exclusively in Delaware.

m., Negotiations and arrangements for the sale to
Townsends, Inc., of substantially all of the operating
assets of Crothers Bros. Co. were conducted, throuch its
employees and agents, in Maryland and Delaware. The closing
of the sale of Crothers Bros. Co. to Townsends, Inc., took
nlace in Delaware.

n. Crothers Bros. Co. had five (5) full-time
employees and between five (5) and ten (10) part-time emplovees
(depending upon seasonal need).

0. In addition to his stock in Crothers RBros.
Co., petitioner James L. Crothers, II, owned and held for
investment numerous other stocks, honds, and other types of
investments. As an illustration of the diversity of the
investment holdings of Mr. Crothers, see the Schedule D
(Capital Gains and Losses) included within Exhibit B hereto.
With the exception of Crothers Bros. Co., petitioner James
L. Crothers, II, did not participate in the management of
the operation of any investment holding listed on the said
Schedule D.

Bl The principal business activity of petitioner
James L. Crothers, II, during calendar yvear 1977 was the
operation of farms located in the State of Maryland.

q. The Delaware Individual Nonresident Income
Tax Return (Form 200 NR) filed by petitioners for taxable
year 1977 did not include in petitioners' gross income anv
part of the gain realized upon the liquidation of Crothers
Bros. Co. A copy of the Form 200 NR is attached hereto as
Exhibit A.



e On the Federal Income Tax Return (Form 1040)
for taxable year 1977 filed hy petitioner, and on the related
Income Tax Audit Changes (Form 4549) prepared by the Internal
Revenue Service, the gain realized bv petitioner James L.
Crothers, II, as a result of receiving the liquidation
distribution from Crothers Bros. Co. was treated as gain
derived from the sale or exchange of a capital asset.

Copies of the Form 1049 and the Form 4549 are attached
hereto as Exhibits B and C, respectively.

S. Petitioners reported the gain realized upon
the liquidation of Crothers Bros. Co. on their 1977 Maryland
income tax return (Maryland Form 502-Resident) and paid
Maryland income tax with respect to the full amount of such
gain.

The marties have both agreed that the pertinent statutory
section applicable to the issues herein decided is 30 Del.
C. §1122(c), and that the issue before this Board is whether
or not monies paid to the petitioners herein in exchange of
their corporate stock of a Delaware corporation, in complete
ligquidation of said Delaware cornoration is includable in
petitioner's Delaware Income Taxes, and taxable as such,
pursuant to the aforesaid §1122(c) of Title 30, Delaware
Code.

The statutory section applicable to this instant appeal
provides, in pertinent part as follows:

"§1122. Taxable income derived from sources
within this State.
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(c) 1Intangibles. Income from intangihle personal
property, including annuities, dividends, interest and gains
from the dispositions of intangible personal property, shall
constitute income derived from sources within this State
only to the extent that such income is from vroperty employed
by the taxpayer in a business, trade, commerce, profession
or vocation carried on in this State."

The respondent and petitioners agree that the term
"taxpayer" as included in 30 Del. C. §1122(c) refer to the
pvetitioners, but adopt the following different views in view
thereof:

a. The respondent takes the position that petitioner,
because of his position as sole shareholder, as Adirector,
and as president of the corporation, Crothers Bros. Co.
employed his stock in said corporation in a "... hasiness,
trade, commerce, profession or vocation carried on in this
State.", and thus was subject to income taxation in Delaware
on the gain realized upon the sale of said stock.



B. The petitioner, on the other hand has adopted the
position that in order for the gain from the sale or exchanage
of the stock to he taxable as income in Delaware, that the
petitioners mist, under the terms of the statute, have used
the stock itself, as opposed to the corporation, in a "...
husiness, trade, commerce, profession or vocation carried on
in this State.", and that they, as taxpayers have not so
used the stock, and thus the gain from the sale or exchange
thereof is not subject to income taxation in Delaware.

It is to be noted that the corporation of which Mr.
Crothers, one of the petitioners herein, was the sole shareholder,
was a Delaware corporation, and as such was engaged in a
"... business, trade, commerce, profession or vocation
carried on in this State."

It is also to be noted that the Statutory section
pertinent to this appeal requires, by its plain language, as
2 condition precedent for the gain from the sale of intangible
personal property to be taxable as income in Delaware, that
the personal property sold he used bv the taxpaver in the
business trade etc.

There has been no evidence submitted to the Tax Appeal
Board which would show or tend to show that Mr. Crothers so
used his stock in Crothers Bros. Co.

The general rule in the construction of taxing statutes
is found in many authorities, but is well put in 71 Am Jur
2d, §448, at Page 748, where it is said to he:

"The provisions of an income tax statute are not
to be extended by implication beyond the clear impact of the
lanquage used, and in case of doubt are to be construed
against the government and in favor of the taxpayer."

We hold that the plain language of 30 Del. C. §1122(c)
does not subject the petitioners to income taxation in
Delaware inasmuch as they have not emploved their stock, as
such, in a "... business, trade, commerce, profession or
vocation carried on in this State."

We further hold that the decision should he entered for
the petitioners on this instant appeal.
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Vice-Chairman

IT IS SO ORDERED.
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Nettie Z. Reilly, Yerber
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DATED: November /¥ , 1980



SYNOPSIS

DOCKET NO, 712

TAX SEGMENT: PERSONAL INCOME TAX

ISSUE:

Whether Petitioners now domiciled in the State of
Maryland, one of which served in the capacity of sole
shareholder, director and president of a Delaware
corporation is subject to income taxation under the terms
of the statute relating to capital gains derived from the
sale or exchange of stock owned by him; and, whether
such income was employed in a business, trade, commerce,
profession or vocation in this State.

TAB DECISION: The Tax Appeal Board held that no evidence had

DECISION:

been submitted which showed or tend to show that
Petitioners had so employed their stock, as such, under
the terms of the statutory section (Section 1122) in a
business, trade, commerce, profession or vocation
carried on in this State and; therefore, were not subject
to taxation in Delaware,

For Petitioners

DECISION DATE: April 10, 1981



