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SEFORE THE TAX APPEAL BOARD OF THE STATE OF DELAWAR: VVJ/’) '
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Docket Nos. 600 and 607 /

KAYO OIL COMPANY,

Petitioner,

|

V.

DIRECTOR OF RZVENUE,

\./\,'vvx,“\./vvv

Resgondent,

Before: Maurice A, Hartnett, I1I, Es sguire, Chairman; Cyric W,
Cain, Ur,, Rhe:-t YW IfE, and Nettie C. Reiliy, members;
Joseph 5. Yucht, -~squire, Vice-Chai rman, absent.

Leonard *. Togman, Esquire for Petitiomer.

Joha P. Fedele, Escuire for Respondent.
DECISION AND ORDER /

—_— (REVISED)

b —_

Maurice A, Hartnett, ITI, Esquire, Chairman: The pertinent
fects are uncontroverted.

A Notice cf Assgssment for unpaid retail merchants license
taxes alleged to be due for the tax years ending Jume 30, 197C, 1971,
1972, 1973, anc 1974 was malled to Petitioner by Respendent on March

Cense taxes were based on the amount ol Petitioner’s

(=1

17, 1974, Retail i
purcheses for resale., Pe etlticner paid some cf the azzessments ang

filed a »etition for redezerminats on of the deficiencies,
P

(D

The Petitioner claims that the assessments are eETrronegus
for the following rezsons:

1. 1In coTputing the license taxes, Petitionsr is entitled
to a $§20,000 quarterly exciusion for each of the stores it operates

in'Delaware rather than one $20,000 gquart erly exclusion.
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1970 and June 30, 1971 are cayrag B the g
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quarterly exclusion for each

but one $20,000 exclusion is ¢spiec

This argument was disposed of by
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tetute o Limitations
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1. Delaware Instead of

o
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e Board in The Grezt
——= Vleat

Atlantic ang Pacific Tes Company v, Director of Revenue dated Mzrch
1z, <€7% Dochet Nc. 334 et al.

The Superior Court upheld =-he decision of the Boarc upon
appeal, The Grea: Atlantic apg FaciZic Tes Compenv v, Director of

I3

Revenue (4#5(¢0] CA 1975, S/8/75 Unreported)

The Board and the Courc held tha

Petitioner is entitleg to but one $Z5,000

Computing its retail merchants license tax
of retail outlets

it mar Opt

We dery the S€cond centention of

MUSt &llow Petitioper multiple $20,000 qua
buting the amount of retai] merchants lice
spondent's notification tgo Fetitioner -has

o a $20,000 quarterly exclusion for each

On November 17, 1969 Petitioner

n

by

decessor to inquire as tq whether each o

t & retailer such as

quarterly exclusion ip

regarcdless of the number

Petitioner that Respondent

rterly exclusions in com-

X due beczuse Re-
Petitioner vas entitled -

outlets,

Wrote to Respondent's pre-

its branch stores in Delaware



Kayo 0il Company -3- Docket Nos. 600 and 607
was entitled to the quarterly exclusion.
The Deputy Tax Commissioner by letter cated November 17,

"...each of the four Delaware outlets

1969, zavised Petitioner that
(of Petitioner) is allowed the $25,000 exciusion provided under
Section 2901" (of Title 30, Delaware Code). The $25,000 exclus.o=n
was subsequently reduced to $20,000 by Act of the General Assembly
(57 Del. Laws Ch. 389).

It should be noted that 20 Del. C. 829(! referred tc in
the letter is & misnomer. The correct reference should hzve been
82905,

After the letter of trs Tax Commissioner, 30 Del. C. 82905
was subsequently amended in 197C (57 Del. Laws Ch. 38%),

Petitioner relies heavil!y on the analogy to the rulings
promulgated %y th Internal kevenue Service and to the IKSZ Revenue

Prccedures whicn at ieast imply that the Tnternmal Revenue Sarvice

w

will not revoke & ruling and apply it retroactively excepz in "rare

or unusual circumstances'. See I.R.S. Rev. Proc. 62-28, 1962-2C.

B. 505.
We feel that the procedures zdopted by the Internzl Revenue
Service by administrazive wruling are wro controllinz her:. Jesirahle

as a system of rulings might be,
A

-

> or bed, not adoptec & Tule or

s
N

espondent has, for gzco

D
8

administrazive procecure providing for rulings.

Petition:r has cited no law stating that state tax col-

™

3

bound by inform:l lsttzrs advisin

18]

lection agency i a2 texpaver of

)]
an

the tax law.
The procedures acijted Dy the Internal Revenue Service just

Go not apply t- the Respondent, laudihle es they mzv be,
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since however, Petitioner relicc on the erroneous infor-
mation furnished by Respondent we holé that Petitioner is not l1liable
for any interest or penalty because of its lete payment of the retail
merchants license tax due. Petitionmer, i: therefore, entitled to
refund ¢ any interest c¢r nenelty already paic.

I1Z

We hold that Responcent is berred from cellecting irom
Petitioner any additional mercentile license taxes due for the taxal.e
years ending June 30, 1970 or June 30, 1971, because Respondent now
desires to recomputate the license taxes based on a single quarterly
exclusion instead of & quarter:y exclusion for each store of Petitiomer.

It is agreed that Respondent did not assess or notify Peti-

ticner of any such ascessment of the taxes in controversy withim 3

years from August 1, 1971,

(1}

Ordinmarilv the:t fic: would preclude any later zssessment of
taxes due for the years ending June 30, 1970 or Junme 30, 1971. Peti-
tioner did, however, on July 25, 1974, at the request of Respondent,

sign a consent extending the period of assessment Zor these taxes to

August 1, 1975.
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o :ltiomer contend

for time limitation waivers.

L

Respondent argues that 30 Deil. C,
£2103(b) grants such authority to the Secretary of Finance through
nis rule making authority. No speciiic rule is cited however.

We do not need to decice tnat issue.

£t the time Petitioner execuzed the purportecd wailver it
was in possession of the letter from Respondent dated November 17,

25¢ advising Petitioner that it wes ellowed & $25,000 cuarterly
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v
exclusion for each of the retail outlets of Petitiomer. Respondent
hzd not revoked that letter.

Surely Petitioner was in part relying on hst misinfor-
mation when it executed the waiver, at the request of Respondent.

It would be inequitable, in our opiniom, tc allow Respondent
to rely upon a waiver which was c¢ztered into while Fetitioner was
mislesd by Respondent to believe that it wes eztitied to four $23,000
(or $20,000) cuarterly exclusions instead of one querterly exclusicm.

We, therefore, hcld that Respcundent shall not be permitted
to collect any additional retail merchants licerse taxes due for the
tax years enciny June 30, 1970 or June 30, 1971, because Respondent
now derires to ctecomputate the license taxes based on a single
quarterly exclusion instead ¢f 2 qzarterly exclusion for each store
of Petitioner.

* 2spon.=nt may, howeve:, collect the licunse taxes dvs for
the tax _zars ending June 28, 1972, 1973, aad 1974 computed on the

basis of ..t cne guarterly exclusion.
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SYNOPSIS

DOCKET NOS. 600 and 607

TAX SEGMENT: LICENSE TAX (Retail-Wholesale)

ISSULE:

(1) Whether Petitioner is entitled to a $20, 000
quarterly exclusion for retail merchants' license fee
imposed by 30 Del. C. § 2905 (b) for each of the branch
stores in Delaware.

(2) Whether Division of Revenue is bound by
informal decision rendered in letter dated November 17,
1969 from Deputy Tax Commis sioner which advised in
part --- "each of the four Delaware outlets (of Petitioner)
is allowed a $25,000 exclusion provided under Section
2901---"",

(3) Whether assessments made for tax years
June 30, 1970 and June 30, 1971 are barred by statute
of limitations although Petitioner executed waiver on
time limitations.

TAB DECISION: (1) Petitioner's claim that he was entitled to a

$20, 000 quarterly exclusion for each of its stores in
Delaware instead of but one $20, 000 exclusion was denied
by the Tax Appeal Board.

(Decision rendered in the case of the Great Atlantic and
Pacific Tea Company, Docket No. 534, et al, dated
March 12, 1975 and upheld by Superior Court 5091

CA 1975, dated September 8, 1975)

(2) Petitioner's claim that state tax collection
agencies are bound by informal advice to taxpayers of
tax laws as related in IRS Rev., Proc 62-28 1962-2C
B505 was denied as there is no authority Delaware
statute nor administrative position of the Division in
these instances. However, due to erroneous information
furnished by Respondent, Petitioner is not liable for
interest and penalty for late payment and; therefore,
entitled to a refund of such payment already paid.

(3) The Tax Appeal Board held that it was
inequitable to allow Respondent to rely on Petitioner's
executed waiver entered into while mislead on statute



SYNOPSIS (continued)
DOCKET NOS. 600 and 607

DECISION:

provisions and ruled that Respondent shall not be
permitted to collect additional retail merchants'
license taxes due for tax years ending June 30,
1970 and June 30, 1971 due to Respondent's desire
to recompute license taxes based on a single
quarterly exclusion instead of a quarterly exclusion
for each store.

Respondent may, however, collect license taxes
due for tax years ending June 30, 1972, 1973 and 1974
computed on the basis of but one quarterly exclusion.

NOTE: Chapter 24, Laws 1975 replaced $20, 000
quarterly exclusion with $10, 000 monthly
exclusion.

For Respondent

DECISION DATE: August 5, 1976



