TAX APPEAL BOARD OF THE STATE OF DELAWARE

BEAR-SEASONS PIZZA & )
RESTAURANT, INC. )
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\2 g Docket No. 1286
DIRECTOR OR REVENUE, ;
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J ohﬁ D. Travis, for Petitioner.
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DECISION AND ORDER AN isgs S g

Todd C. Schiltz, Esq., Member.
S --igh‘.._s.f"“
Petitioner Bear-Seasons Pizza & Restaurant, Inc. ("BSP") is a corporation engaged in the

retail sale of food and alcoholic beverages. Petitioner challenges the Director’s determination

that it and non-parties Seasons Pizza & Restaurant, Inc. ("SP") and Christiana Seasons Pizza &

Restaurant, Inc. ("CSP") constitute a single enterprise under 30 Del. C. § 2906(8)(1) and, as a
result, the three entities are entitled to only one monthly gross receipts tax exemption for the
1996 tax year. For the reasons set forth below, we conclude that BSP, SP and CSP are a single
entity for purposes of Section 2906(c)(1) and therefore deny the petition.
FACTS
BSP, SP and CSP are each licensed as restaurant retailers under Chapter 29 of Title 30 of

the Delaware Code and each is engaged in the retail sale of food and beverages. The principal
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ANALYSIS
Section 2906(c)(1) provides in pertinent part as follows:

In addition to the license fee required by subsection (b) of this

section every restaurant retailer shall pay a license fee at the rate of

0.624% of the aggregate gross receipts attributable to all goods

sold within the State, which fee shall be paid monthly . ... In

computing the fee due, on the aggregate gross receipts due for any

month, there shall be allowed a deduction of $35,000. For

purposes of this section, all branches or entities comprising an

enterprise with common ownership or common direction and

control shall be allowed only 1 monthly deduction from the

aggregate gross receipts from the entire enterprise.
30 Del. C. § 2906(c)(1). Petitioner argues BSP, SP and CSP should be treated as three separate
entities under the statute and therefore each is entitled to a $35,000 monthly deduction for the
1996 tax year. The Director found otherwise concluding that the three entities have common
ownership or common direction and control, that the three entities are a single enterprise for
purposes of Section 2906(c)(1), and that, therefore, they are entitled to only one monthly
deduction.

We conclude that BSP, SP and CSP are under common ownership, direction and control.

As members of the Halakos family are the only shareholders of BSP, SP and CSP and as specific
members (and their spouses) own significant amounts of stock in each company, the entities are
under common ownership. Stock ownership, in turn, entitles each family member to a seat on
the board. This arrangement permits the Halakos family to assert common direction and control
over the three entities.

We further conclude that BSP, SP and CSP constitute an enterprise as that term is used in

Section 2906(c)(1). Each is engaged in an undertaking for profit, each sells similar food products
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and beverages, each offers similar services to its customers and, therefore, each is engaged in the

same or similar line of business. Delaware Motor Sales. Inc. v. Director of Revenue, Del. T.A.B.

Dkt. No. 1286 (February 9, 2001)." The fact that BSP, SP and CSP maintain separate corporate
identities and books, are separately licensed, have different managers and are treated as distinct

taxpayers for other purposes does not alter this result. Id.; Valueline Foods of Delaware. Inc. v.

Director of Revenue, Del. T.A.B., Dkt. No. 850 (December 10, 1993).
As BSP, SP and CSP constitute a single enterprise and are under common ownership,

direction and control, petitioner and its related corporations are entitled only to one monthly

deduction under Section 2906(c)(1).

IT IS SO ORDERED this Cf day of March, 2001.
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' We do not mean to suggest that all restaurants are engaged in the same line of

business just because all restaurants generically engage in the sale of food and beverages. While
two taxpayers could be categorized within one broad industry, e.g., restauranteurs, the nature of
the goods and/or services provided by one taxpayer may be sufficiently different from the goods
and/or services provided by another taxpayer such that the two would not be in the same line of
business. Whether or not two or more taxpayers constitute a single enterprise will depend on the
facts presented in each case.
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